
Minutes of the Regular Meeting of the

Board of Adjustment

Tuesday, June 27, 2006
1:00 p.m.

Present:             Beth Rose, Chairman

  Mary Ann Dotson

                          Nancy McNary

                          Werner Maringer



  Harvey Jacques, Alternate

                          Fred Noble, Alternate

                          Stephen M. Webber, Vice Chairman


  Chuck Watkins, Council Liaison

Also Present:    Teresa Reed, Zoning Administrator (entered late)
                          Sheila Spicer, Code Enforcement Clerk, Recording Secretary 

Chairman Rose called the meeting to order at 1:05 p.m.

Chairman Rose suggested changing the agenda to the following; Item 7 would become item 4, item 4 would become item 5, item 5 would become item 6, and item 6 would become item 7. She also suggested recessing the meeting before item 6, old business, until after the Lake Structure Appeals board.
 Mr. Webber made a motion to approve the agenda with the aforementioned changes. Ms. Dotson seconded the motion. All members were in favor.
The minutes of the May 23, 2006 regular meeting were accepted upon a motion by Mr. Webber. The motion was seconded by Mr. Maringer and approved unanimously.
PUBLIC COMMENT

None

HEARINGS:

A. Continuation of Appeal ZV-06-10 revised, a request by Chris Battista, agent for Bradley Jones (LPME, LLC), to relax the minimum lot width of one hundred feet as required by Section 92.040 of the zoning regulations to a width of forty-three feet.  The property (Tax PIN 231238) is located at 219 Picnic Point Road, Lake Lure, North Carolina.
Mr. Battista was sworn in and gave a brief overview of the request. He pointed out that a survey showing the location of the existing structures that the board requested had been provided. Mr. Battista also pointed out that the zoning variance application and site plan had been amended since the previous meeting. Mr. Jones was no longer asking for a variance to the minimum side yard setback, as the deck that was on the original site plan that required that variance had been removed. Mr. Battista pointed out that the minimum lot width variance requested on the application was the lot width at the narrowest portion of the property. Mr. Webber stated that the requirement is for 100’ at the building site. This would mean that Mr. Jones would need a variance of 49’ because the lot width at the building site is 51’. (Teresa Reed entered the room.) There was a brief discussion on which site plan the board should be considering, the one from the previous meeting or the revised proposed site plan provided with the agenda packets.
 Mr. Webber made a motion that the application be amended and in the request block the number 49’ be written and delete 43’, thereby requesting a 49’ variance on the lot width at the building site, leaving a 51’ lot width. The motion was seconded by Mr. Maringer. All members were in favor. Mr. Webber then made a motion to accept the proposed site plan that was submitted with the revision as the proposed structure to be built on this lot if the variance is granted, and that this become exhibit A. Mr. Maringer seconded the motion and all members were in favor.
Chairman Rose then presented the findings of fact. Chairman Rose started to give an abbreviated version of the findings of fact until Mr. Webber questioned whether the Board could do this without getting approval from the Lake Lure Town Council. Ms. Reed was sworn in and confirmed that Board would have to get permission from the Town Council to change the findings of fact.        
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FINDINGS OF FACT
Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. All members were in favor.  
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. All members were in favor.
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. All members were in favor. 
Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. All members in favor.
Finding #5

The special circumstances are not the result of the actions of the applicant. All members were in favor.
Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. All members were in favor.
Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. All members were in favor.
Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members were in favor. 
Mr. Webber made a motion that ZV-06-10 revised be approved based on the findings of fact. Mr. Maringer seconded the motion. All members were in favor and the variance was granted.

Chairman Rose recessed the meeting until after the Lake Structure Appeals Board meeting. The meeting was recessed at 1:30 p.m. 
Chairman Rose called the meeting back to order at 2:00 p.m. 
OLD BUSINESS

None
NEW BUSINESS

Chairman Rose wanted to make sure that all of the members of the board understand what the Board of Adjustments’ statutory powers and duties are when they hear cases. She pointed out that the members of the board, when denying a variance, need to state why the variance is being denied. When the board goes through the findings of fact, if a board member is not in favor of a particular finding they need to reference why they are voting against it. This is important because this is what will become knowledge in a court of law if the denial is appealed. This allows the court to know that the denial was based on the spirit of the law rather than a personal feeling. Chairman Rose reminded the members of the board that they should never bring in personal feelings.
Chairman Rose reported to Commissioner Chuck Watkins that the Town attorney had not contacted her yet, as the Town Council had stated he would, concerning the suit brought against the Town and the Board of Adjustment by William Seymour.   

Chairman Rose read a letter addressed to Mayor Proctor and Lake Lure Town Council to the Board,
“Dear Mayor and Commissioners,

After nine and a half years of serving to and on the Board of Adjustment it is with sincere thanks and great remorse that I submit to you my resignation from the Board of Adjustment and the Lake Structure Appeals Board, effective immediately. It has been a great experience and one I will always look fondly upon. The hours and dedication that is needed to serve on this very important board I no longer have the time to dedicate as chairman or member. My circumstances have changed in the last three months and I must dedicate my time and energies for personal reasons. Thank you for your confidence in me, I wish the board the greatest of success in carrying out the spirit of the laws of our town and state. They are a very professional group of people and I have thoroughly enjoyed working with them. 

With much appreciation and heartfelt regrets,

Beth Rose”

Ms. McNary made a motion to enter in the record the Boards’ deep appreciation for all service Ms. Rose has given to the Town in the last 9 ½ years. Mr. Webber seconded the motion. 

Ms. Dotson added that she has served all of the years that Chairman Rose has been here and she has the greatest respect for Chairman Rose and the professional way that she has worked with this board and led this board. Commissioner Watkins asked Chairman Rose if she had set a time for her resignation. Chairman Rose responded that she was giving thirty days notice. 
Ms. Reed asked the board to look at the revised zoning application form they received in their packets. She stated that the zoning staff feels that the changes will make the application easier for everyone to understand. She also pointed out one more change being made, adding “at building site” to minimum lot width. 

Mr. Webber made a motion to accept the changes to the application as amended. Mr. Maringer seconded the motion and all members were in favor.

Ms. Reed also suggested that all references to lake structures on the zoning compliance permit application be removed. She pointed out that lake structures need a lake structure permit. The board agreed with her suggestion.
Ms. Reed reminded the board that they are welcome to come in at any time to talk to staff about stipulations or provisions to the ordinance. Ms. Reed pointed out to Ms. McNary, concerning an e-mail Ms. McNary sent, that a variance is idiosyncratic to the piece of property. The board is not compelled to grant a variance to someone just because it was granted to someone else. 

There was a discussion between the board and Ms. Reed on how to interpret the variance application and the findings of fact.  

There was a brief discussion on whether the board could grant a variance if all of the findings of fact are not passed.  
Ms. McNary, referencing finding of fact number 5, expressed her opinion that buying the property makes the circumstances the result of the applicant. Ms. Reed stated that, if the ordinance was placed on the property after the lot existed, you can not consider buying the property as a special circumstance that is the fault of the property owner. Ms. Dotson said that she remembered a representative of the Institute of Government stating, at the last workshop the Board of Adjustment had, that the applicant buying a piece of property could not be considered as an “action of the applicant” when answering that particular finding of fact.  Mr. Webber quoted from the book The Zoning Board of Adjustment in North Carolina, page 23 paragraph 4, “Neither this case nor any other North Carolina case to date, however, has ruled on whether one who purchased land after the zoning ordinance was enacted is barred from securing a variance solely because of his time of purchase. It would appear that the better view is to bring this facet of variance law into phase with the dominant view in other situations that variances result from the physical nature of the property rather than the nature of its ownership (e.g., personal hardship is not a basis for a variance, and variances run with the land rather than personal rights of a particular owner). If this approach is followed, it should make no difference when the applicant purchased the property.” Ms. McNary then quoted page 23 paragraph 6 line 4 of the same book, “If it results from the conditions that are neighborhood-wide, relief becomes a matter for the local legislative body rather than the Board of Adjustment.” Chairman Rose stated that she hoped the new chairman would have another workshop so that issues like this could be addressed. 
There was a brief discussion on whether giving a variance to a particular property owner gives the neighboring property owners any new rights. The consensus was that the Board of Adjustment does not set precedent. Ms. McNary referenced Section 92.131 of the Zoning Regulations and stated that when the Board grants a front yard setback variance, that moves the front yard setback for any property within 100 feet. Ms. Reed pointed out that this only applies to existing buildings. The majority agreed that the impact would not be significant. 
Mr. Webber stated that the bylaws for the Board had not been approved for this year.

Mr. Webber made a motion that the bylaws be approved for the rest of the year. Ms. Dotson seconded the motion. All members were in favor.

ADJOURNMENT

Mr. Maringer made a motion that the meeting be adjourned. Mr. Webber seconded the motion and all members were in favor.

The meeting was adjourned at 3:50 p.m. The next regularly scheduled meeting is July 25, 2006 at 1:00 p.m.   
ATTEST:

                                                                               _________________________________
                                                                                             Chairman
____________________________________

      Sheila Spicer, Recording Secretary
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